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230.800 Definitions for §§230.800, 230.801 and 230.802
230.801 Exemption in connection with a rights offering.
230.802 Exemption for offerings in connection with an exchange offer or business combination for the

securities of foreign private issuers.

GENERAL NOTES TO §§230.800, 230.801 AND 230.802
1. Sections 230.801 and 230.802 relate only to the applicability of the registration provisions of the

Act (15 U.S.C. 77e) and not to the applicability of the anti-fraud, civil liability or other provisions of the
federal securities laws.

2. The exemptions provided by §230.801 and §230.802 are not available for any securities transac-
tion or series of transactions that technically complies with §230.801 and §230.802 but are part of a plan or
scheme to evade the registration provisions of the Act.

3. An issuer who relies on §230.801 or an offeror who relies on §230.802 must still comply with the
securities registration or broker-dealer registration requirements of the Securities Exchange Act of 1934 (15
U.S.C. 78a et seq.) and any other applicable provisions of the federal securities laws.

4. An issuer who relies on §230.801 or an offeror who relies on §230.802 must still comply with any
applicable state laws relating to the offer and sale of securities.

5. Attempted compliance with §230.801 or §230.802 does not act as an exclusive election; an issuer
making an offer or sale of securities in reliance on §230.801 or §230.802 may also rely on any other
applicable exemption from the registration requirements of the Act.

6. Section 230.801 and §230.802 provide exemptions only for the issuer of the securities and not for
any affiliate of that issuer or for any other person for resales of the issuer’s securities. These sections provide
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exemptions only for the transaction in which the issuer or other person offers or sells the securities, not for
the securities themselves. Securities acquired in a §230.801 or §230.802 transaction may be resold in the
United States only if they are registered under the Act or an exemption from registration is available.

7. Unregistered offers and sales made outside the United States will not affect contemporaneous offers
and sales made in compliance with §230.801 or §230.802. A transaction that complies with §230.801 or
§230.802 will not be integrated with offerings exempt under other provisions of the Act, even if both
transactions occur at the same time.

8. Securities acquired in a rights offering under §230.801 are “restricted securities” within the meaning
of §230.144(a)(3) to the same extent and proportion that the securities held by the security holder as of the
record date for the rights offering were restricted securities. Likewise, securities acquired in an exchange
offer or business combination subject to §230.802 are “restricted securities” within the meaning of
§230.144(a)(3) to the same extent and proportion that the securities tendered or exchanged by the security
holder in that transaction were restricted securities.

9. Section 230.801 does not apply to a rights offering by an investment company registered or re-
quired to be registered under the Investment Company Act of 1940 (15 U.S.C. 80a-1 et seq.), other than a
registered closed-end investment company. Section 230.802 does not apply to exchange offers or business
combinations by an investment company registered or required to be registered under the Investment
Company Act of 1940 (15 U.S.C. 80a-1 et seq

§230.800 Definitions for §§230.800, 230.801 and 230.802.

The following definitions apply in §§230.800, 230.801 and 230.802.

(a)Business combination. Business combination means a statutory amalgamation, merger, arrangement or
other reorganization requiring the vote of security holders of one or more of the participating companies. It
also includes a statutory short form merger that does not require a vote of security holders.

(b)Equity security. Equity security means the same as in §240.3a11-1 of this chapter, but for purposes of
this section only does not include:

(1)Any debt security that is convertible into an equity security, with or without consideration;

(2)Any debt security that includes a warrant or right to subscribe to or purchase an equity
security;
(3)Any such warrant or right; or
(4)Any put, call, straddle, or other option or privilege that gives the holder the option of buying
or selling a security but does not require the holder to do so.

(c)Exchange offer. Exchange offer means a tender offer in which securities are issued as consider
ation.
(d)Foreign private issuer. Foreign private issuer means the same as in §230.405 of Regulation C.
(e)Foreign subject company. Foreign subject company means any foreign private issuer whose securities are
the subject of the exchange offer or business combination.
(f)Home jurisdiction. Home jurisdiction means both the jurisdiction of the foreign subject company’s (or in
the case of a rights offering, the foreign private issuer’s) incorporation, organization or chartering and the



principal foreign market where the foreign subject company’s (or in the case of a rights offering, the issuer’s)
securities are listed or quoted.

(g)Rights offering. Rights offering means offers and sales for cash of equity securities where:

(1)The issuer grants the existing security holders of a particular class of equity securities (includ-
ing holders of depositary receipts evidencing those securities) the right to purchase or subscribe for addi-
tional securities of that class; and

(2)The number of additional shares an existing security holder may purchase initially is in propor-
tion to the number of securities he or she holds of record on the record date for the rights offering. If an
existing security holder holds depositary receipts, the proportion must be calculated as if the underlying
securities were held directly.

(h)U.S. holder. U.S. holder means any security holder resident in the United States. To determine the
percentage of outstanding securities held by U.S. holders:

(1)Calculate percentage of outstanding securities held by U.S. holders as of the record date for a
rights offering, or 30 days before the commencement of an exchange offer or the solicitation for a business
combination.

(2)Include securities underlying American Depositary Shares convertible or exchangeable into
the securities that are the subject of the tender offer when calculating the number of subject securities
outstanding, as well as the number held by U.S. holders. Exclude from the calculations other types of
securities that are convertible or exchangeable into the securities that are the subject of the exchange offer,
business combination or rights offering, such as warrants, options and convertible securities. Exclude from
those calculations securities held by persons who hold more than 10 percent of the subject securities in an
exchange offer, business combination or rights offering, or that are held by the offeror in an exchange offer
or business combination;

(3)Use the method of calculating record ownership in Rule 12g3-2(a) under the Exchange Act
(§240.12g3–2(a) of this chapter), except that your inquiry as to the amount of securities represented by
accounts of customers resident in the United States may be limited to brokers, dealers, banks and other
nominees located in the United States, the subject company’s jurisdiction of incorporation or that of each
participant in a business combination, and the jurisdiction that is the primary trading market for the subject
securities, if different from the subject company’s jurisdiction of incorporation;

(4) If, after reasonable inquiry, you are unable to obtain information about the amount of securi-
ties represented by accounts of customers resident in the United States, you may assume, for purposes of
this provision, that the customers are residents of the jurisdiction in which the nominee has its principal place
of business.



(5)Count securities as owned by U.S. holders when publicly filed reports of beneficial ownership
or information that is otherwise provided to you indicates that the securities are held by U.S. residents.

(i)United States. United States means the United States of America, its territories and posses-
sions, any State of the United States, and the District of Columbia.

§230.801 Exemption in connection with a rights offering.

A rights offering is exempt from the provisions of Section 5 of the Act (15 U.S.C. 77e), so long as the
following conditions are satisfied:

(a)Conditions.

(1) Eligibility of issuer. The issuer is a foreign private issuer on the date the securities are first
offered to U.S. holders.

(2) Limitation on U.S. ownership. U.S. holders hold no more than 10 percent of the out-
standing class of securities that is the subject of the rights offering (as determined under the definition of
“U.S. holder” in §230.800(h) of this chapter).

(3) Equal treatment. The issuer permits U.S. holders to participate in the rights offering on
terms at least as favorable as those offered the other holders of the securities that are the subject of the
offer. The issuer need not, however, extend the rights offering to security holders in those states or jurisdic-
tions that require registration or qualification.

(4) Informational documents.
(i)If the issuer publishes or otherwise disseminates an informational document to the

holders of the securities in connection with the rights offering, the issuer must furnish that informational
document, including any amendments thereto, in English, to the Commission on Form CB (§239.800 of this
chapter) by the first business day after publication or dissemination. If the issuer is a foreign company, it
must also file a Form F–X (§239.42 of this chapter) with the Commission at the same time as the submis-
sion of Form CB to appoint an agent for service in the United States.

(ii)The issuer must disseminate any informational document to U.S. holders, includ-
ing any amendments thereto, in English, on a comparable basis to that provided to security holders in the
home jurisdiction.

(iii) If the issuer disseminates by publication in its home jurisdiction, the issuer must
publish the information in the United States in a manner reasonably calculated to inform U.S. holders of the
offer.

(5) Eligibility of securities. The securities offered in the rights offering are equity securities of
the same class as the securities held by the offerees in the United States directly or through American
Depositary Receipts.

(6) Limitation on transferability of rights. The terms of the rights prohibit transfers of the
rights by U.S. holders except in accordance with Regulation S (§230.901 through §230.905).



(b) Legends. The following legend or an equivalent statement in clear, plain language, to the extent
applicable, appears on the cover page or other prominent portion of any informational document the issuer
disseminates to U.S. holders:

This rights offering is made for the securities of a foreign company. The offer is subject to the disclo-
sure requirements of a foreign country that are different from those of the United States. Financial statements
included in the document, if any, have been prepared in accordance with foreign accounting standards that
may not be comparable to the financial statements of United States companies.

It may be difficult for you to enforce your rights and any claim you may have arising under the federal
securities laws, since the issuer is located in a foreign country, and some or all of its officers and directors
may be residents of a foreign country. You may not be able to sue the foreign company or its officers or
directors in a foreign court for violations of the U.S. securities laws. It may be difficult to compel a foreign
company and its affiliates to subject themselves to a U.S. court’s judgment.

§230.802 Exemption for offerings in connection with an exchange offer or business combination
for the securities of foreign private issuers.

Offers and sales in any exchange offer for a class of securities of a foreign private issuer, or in any
exchange of securities for the securities of a foreign private issuer in any business combination, are exempt
from the provisions of Section 5 of the Act (15 U.S.C. 77e), if they satisfy the following conditions:

(a) Conditions to be met.

(1) Limitation on U.S. ownership. Except in the case of an exchange offer or business combination
that is commenced during the pendency of a prior exchange offer or business combination made in reliance
on this paragraph, U.S. holders of the foreign subject company must hold no more than 10 percent of the
securities that are the subject of the exchange offer or business combination (as determined under the
definition of “U.S. holder” in §230.800(h)). In the case of a business combination in which the securities are
to be issued by a successor registrant, U.S. holders may hold no more than 10 percent of the class of
securities of the successor registrant, as if measured immediately after completion of the business combina-
tion.

(2) Equal treatment. The issuer must permit U.S. holders to participate in the exchange offer or
business combination on terms at least as favorable as those offered any other holder of the subject securi-
ties. The issuer, however, need not extend the offer to security holders in those states or jurisdictions that
require registration or qualification, except that the issuer must offer the same cash alternative to security
holders in any such state that it has offered to security holders in any other state or jurisdiction.

(3) Informational documents.

(i) If the issuer publishes or otherwise disseminates an informational document to the holders
of the subject securities in connection with the exchange offer or business combination, the issuer must
furnish that informational document, including any amendments thereto, in English, to the Commission on
Form CB (§239.800 of this chapter) by the first business day after publication or dissemination. If the
bidder is a foreign company, it must also file a Form F–X (§239.42 of this chapter) with the Commission at
the same time as the submission of Form CB to appoint an agent for service in the United States.



(ii) The issuer must disseminate any informational document to U.S. holders, including any
amendments thereto, in English, on a comparable basis to that provided to security holders in the foreign
subject company’s home jurisdiction.

(iii) If the issuer disseminates by publication in its home jurisdiction, the issuer must publish the
information in the United States in a manner reasonably calculated to inform U.S. holders of the offer.

(b) Legends. The following legend or an equivalent statement in clear, plain language, to the extent
applicable, must be included on the cover page or other prominent portion of any informational document the
offeror publishes or disseminates to U.S. holders:

This exchange offer or business combination is made for the securities of a foreign
company. The offer is subject to disclosure requirements of a foreign country that are
different from those of the United States. Financial statements included in the docu-
ment, if any, have been prepared in accordance with foreign accounting standards that
may not be comparable to the financial statements of United States companies.

It may be difficult for you to enforce your rights and any claim you may have arising
under the federal securities laws, since the issuer is located in a foreign country, and
some or all of its officers and directors may be residents of a foreign country. You
may not be able to sue a foreign company or its officers or directors in a foreign
court for violations of the U.S. securities laws. It may be difficult to compel a foreign
company and its affiliates to subject themselves to a U.S. court’s judgment.

You should be aware that the issuer may purchase securities otherwise than under the exchange
offer, such as in open market or privately negotiated purchases.

(c) Presumption for certain offers. For exchange offers conducted by persons other than the issuer
of the subject securities or its affiliates, the issuer of the subject securities will be presumed to be a foreign
private issuer and U.S. holders will be presumed to hold 10 percent or less of the outstanding subject securi-
ties, unless:

(1) The exchange offer is made pursuant to an agreement with the issuer of the subject secu
rities;

(2) The aggregate trading volume of the subject class of securities on all national securities
exchanges in the United States, on the Nasdaq market or on the OTC market, as reported to
the NASD, over the 12-calendar-month period ending 30 days before commencement of the
offer, exceeds 10 percent of the worldwide aggregate trading volume of that class of securities
over the same period;

(3) The most recent annual report or annual information filed or submitted by the issuer with
securities regulators of the home jurisdiction or with the Commission indicates that U.S.
holders hold more than 10 percent of the outstanding subject class of securities; or

(4) The offeror knows, or has reason to know, that U.S. ownership exceeds 10 percent
of the subject securities.


